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Lawsuit Charges New York State Department of Health with
Violating Its Own Regulations by Underfunding Early Intervention
Services

(Albany, NY) — Today, Agencies for Children’s Therapy Services, Inc. and two of its member
agencies, through their litigation attorneys, Bond, Schoeneck & King PLLC, filed a lawsuit
against the New York State Department of Health alleging that the Department is violating its
own regulations by failing to provide full reimbursement for Early Intervention (EI) services
for infants and toddlers with disabilities and developmental delays.

Filed under Article 78 of the New York State Civil Practice Law and Rules, the suit seeks to
overturn NYSDOH’s July 3, 2025, rate reductions for telehealth services and to compel the
Department to immediately set reimbursement rates that fully cover provider costs and are
reviewed annually as required by law.

Thousands of Children Left Waiting

New York’s Early Intervention Program (EIP) supports the state’s youngest children — from
birth to age three — who have developmental delays or conditions like autism, cerebral palsy,
and Down syndrome. The program serves approximately 70,000 children and families each year,
making it one of the largest in the nation.

Yet, state disinvestment has left nearly 10,000 children waiting for critical therapy, according to
state data. A 2023 report from the State Comptroller revealed that 51% of eligible children are
not receiving services guaranteed under state and federal law. The U.S. Department of
Education’s Office of Special Education Programs now ranks New York 48th in the nation for
the timely delivery of services.

Providers Paid Less Than in 1994

Reimbursement rates for EI providers — including physical and occupational therapists, special
educators, and psychologists — have remained largely unchanged since the program’s inception.
In some cases, rates have even fallen below 1994 levels, despite inflation and rising costs of care.

“Due to the inadequate Early Intervention provider reimbursement rates, ACTS member
agencies are finding it increasingly difficult to remain in business and active in EI in New York
State. In recent years, some member agencies have considered withdrawing from the EIP




altogether or have opted to scale back the geographic areas within the state where they serve
children,” said Dr. Michael L. Grossfeld, SLPD CCC, President of ACTS and Partner at All
About Kids. “Some agencies have already withdrawn or reduced service areas because it’s
simply not sustainable.”

“We struggle to recruit and retain qualified professionals when they can earn more in schools,
hospitals, or long-term care,” said Richard Rothwell, PT, CEO of Access Therapy Group, a co-
petitioner in the lawsuit.

“With the current rates, we may be forced to leave the EIP altogether,” added Melina
Maldonado, M.S. Ed., CEO of Big Minds Tiny Hands, LLC, another co-petitioner.

A Call for Accountability

The lawsuit asserts that NYSDOH has failed to comply with Section 69-4.30 of Title 10 of the
New York Codes, Rules and Regulations, which mandates that the Commissioner:

« Annually determine reimbursement rates for approved early intervention services; and
o Set rates that provide full reimbursement for provider costs.

Because NYSDOH has ignored these legal obligations, provider agencies are struggling to
operate, and clinicians are leaving the field - further deepening New York’s early intervention
crisis. Even federal authorities have identified clear failures in due process.

“New York’s youngest children deserve better,” said Larry Marx, CEO of The Children’s
Agenda, which filed a Supporting Affirmation for the lawsuit and released a report earlier this
month that ranks New York State 48th in the nation for delivering on-time Early Intervention
services. The report highlights that infants and toddlers languish on waitlists for life-changing
therapies, and data show disparities in access based on race and geography. Marx emphasized,
“The Department of Health must set rates that fully cover provider costs so children aren’t stuck
on waiting lists during the most critical years of development.”

Agencies for Children’s Therapy Services (ACTYS) is an association of 43 agencies providing
early intervention services. Member agencies collectively serve over half of the 70,000 infants
and toddlers in the EIP statewide.

Bond, Schoeneck & King PLLC is an AmLaw 200 law firm with more than 300 lawyers
serving companies, nonprofits, public sector entities and individuals in a broad range of
practice areas. Bond has 14 offices, including 10 in New York State, as well as in Florida, New
Jersey, Massachusetts and Kansas.




